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ie The first question presented is whether the District 


Court erred in deciding that the Allen charge given by the judge 
at aopellant’s trial could not be collaterally attacked pursuant 
to 28 U.S.C. §2255 on the ground that erroneous instructions 

to the jury cannot be collaterally attacked, where appellant 

was Gevrived of his constitutional rights by reason of the 
supplemental Allen charge. 

II. The second question presented is whether the Allen 
charge given at appellant's trial was 80 coercive as to minority 
jurors that it deprived appellant of his constitutional rights 
to a fair trial and to a trial by jury. 

IIz. The third question oresented is whether under 
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locked, the trial court abused its diseretion in giving the 
Allen charge, thereby de>riving appellant of his constitutional 


rights to a fair trial and to a trial by jury- 
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I. The District Court erred in deciding that | 
the supplemental Allen charge given by the) 
judge at appellant's trial could not be 
collaterally attacked pursuant to 28 U.S.C, 

§2255 on the ground that erroneous instructions 
to the jury cannot be collaterally attacked, 
where appellant was deprived of his constitu- 
tional rights by reason of the supplemental 
REPEN CHAPGE’ “so -& 25 lee 8 eee 13 


The Allen charge given by the court at 
appellant's trial was so coercive as to 
minority jurors that it deprived appellant 
of his constitutional rights to a fair tri 
and to a trial by jury -.-+-++-+-++-e-s 


Under the circumstances of this case, wher 
the jury was not deadlocked, the trial | 
court abused its discretion in giving the | 
Allen charge, thereby depriving appellant | 
of his constitutional rights to a fair 
trial and to a trial by jury ... - - | 
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JURISDICTIONAL STATEMENT 


District 
| 
irsuant 


The United States District Court for the 


of Columbia had jurisdiction over this proceeding > 


| 
to Act of June 25, 1948, ch. 646, 62 Stat. 967, 28 U.S.C. 


§2255 (1964). The jurisdiction of this Court to hear this 


appeal from the proceeding in the District Court is based on 


the same statute. l 
| 
| 
| 


MENT OF THE CAS<é 


Aopellant, Charles Scott, and a co-defendant at trial, 
Earvey Green were indicted for thres counts of robbery. The case 
2rd Walsh and a jury in the Uniced 

States District Court on June 3, 1963 (Cr. No. 237-63) (Tr. pS Bs 
Aopellant wes re>resented at trial by Herbert J. Muriel, III, 
roteined counsel. 

On June 3, 1963, ooposing counsel delivered their closing 
arguments, the court instructed the jury, and the jury then 
retired to commence its deliberations at 4:37 P.M. (Tr. 296). At 
5:43 P.M., the trial court excused the jury from further delibera- 
tions until 19:00 A.M. the next morning (Tr. 298). The next 


morning (June 6) 2t 11:57 A.M., the jury sent out the following 


note to the court: 


Your honor, we request to hear the testimony 
reed df Mr. Sissgold and Mr. Wallingford, 
both upon direct and cross-examination. ma 
Signeé: Miss J. Kern, Forelady (H. Tr. 1) 


——— 


* 


Part of the transcript was not prepared until June 28, 1966, 

when it was orepared at the insistence of appellant's appointed 
counsel, Thomas Henley. (This will be explained at p. 6, infra). 
This vortion of the transcript will be referred to as ih > Pettaae faa 


Government and defense counsel agreed with court |that the 
jury shoulé be advised that this testimony hed not ber transcribed 
and thet even if it had been, it would not be proper to allow 
them to read any articular testimony. (H. Tr. 2). | 
The court so instructed the jury end they heuived for 
further Geliberetions. (H. Tr. 3, 4). At 3:25 P.M. chat same 
day, the court edvised counsel that it had considered giving the 
Allen charge and then dismissing the jury until the next morning. 
Government and defense counsel egreed, the jury was an the 
suoplemental instruction and was excused until 19:00 A.M. the 
next day, June 7, 1963. (H. Tr. 5-8). | 
At approximately 12:00 P.M. the next sorning the jury 
returned their verdict, finding appellant jyuilty as indicted and 
acquitting the co-defendant, Harvey Green. {2 Tr. 4-6 *). Aopellant 


was sentenced to imprisonment on June 28, 1963 for al period of 


four to twelve years on each of the three counts, the sentences 


to run concurrently. Anpellant is oresently confined in Lorton 
Reformatory, Lorton, Virginia, where he is serving these sentences, 
After trial and verdict, but before antec: appellant 
pro se instituted habeas corous in che District Court (H.C. 276-63). 
A rule to show cause issued and resvondent enswered. The rule was 


discharged and the vetition dismissed on July 12, 1963. 


ee 
* 2 Tr. refers to the original separate transcriot of the pro- 
ceedings on June 6 and June 7, 1963. 


A vpellarc anxvealed to this Court from the dismissal of 
the vetition in *G fro. the verdict end juagaent in 
Cr. Case No. 2 . These aopeals, Numbers 18,032 and 18,089, 
resvectively w ay } ane counsel, Mr. Ben I. Melnicoff, 
was aopointecé to reoresent arspellant on avpeal. 

19, 1964, orior to the filing of briefs, 
aovellent pro tiled in this Court a "Motion For Summary Reversal 
Prior to Ovinion By The Court.” He requested summary reversal 
therein beceuse the trial judge had given an Allen charge which 
he stated had deorived him of a "fair and impartial trial". This 
wes the first instance where appellant made known to the Court 
his objection to the Allen charge. Anpellant also sent a letter 
to the Clerk of this Court, Mr. Nathan J. Paulson, which was filed 
on Februery 19, 1964 in which he requested that his motion for 
summary reversal be orinted as cart of the joint appendix. He 
further edvised Mr. Paulson thet a copy of his motion had been sent 
to his aopointec counsel, Mr. Melnicoff. 

Mr. Paulson wrote 2oreilant a letter on February 21, 1964 
in which he ecknowledged receint of anpellant's motion and letter, 
and advised him that he should communicate with his appointed 
counsel concerning any motions to be filed on his behalf. 


On February 24, 1964, Chief Judge Bazelon ordered, sua 


sponte, that an earlier order on February 17, 1964 be amended to 


read: "The entire revorter's transcript of the oroceedings in 
these cases in tne District Court, exclusive of the voir dire 


cxamination end onening statements of counsel, in the trial 


mroceedings shall be furnished eat the exnense of the; Uniced 


States." 
BR transcript of the trial  :roceedings on Jkne 6 and 7, 
1963 was filed by the Official Court Reoorter, Miss Dorothy Swect, 


on March 4, 1964. Miss Sweet certified that she had transcribed 


he trial proceedings on those two days. (2 Tr. 6). | This trans- 


erint did not contain the supplemental Allen charge given on that 


date. | 


Mr. Melnicoff filed apvelliant's brief on August 3, 1964. 


| 
She brief did not contain any reference to the supplemental 


: 
The case came on for argument and on October 7, 


1964 this Courte filed a per curian affirmance in poth cases. 
| 


Appellant again sought habeas corous Dro se on March 8, 
1965. (H. C. 121-65). He allejed in his »vetition that the giving 
of the Allen charge and the overnight Gispersion of|/jurors while 


they were deliberating had deprived hia of a fair and impartial 


trial. An order to show cause was made on March 12, 1965. 


naspondent answered on March 23, 1965 and, with respect to 
appellant's contention concerning the Allen charge, | simply stated 


that numerous cases had een decided between the decisions in 
| 


the two cited cases where the Ailen cherge had been udheld. The 
rule to show cause w2s ¢ 1a the vetition diswissed on 
reasons given for this disoosition. 
forme paureris from 
the disniss2l his ei : this wes denied on May 12, 1965. 
He next sought leave co aoneal oa is Genial or. May 26, 1965. 
his Court entered a cer curiem order denying leave to 2opeal fro. 
this denial Jun 21965 (Court of Aoveals Misc. No. 2587). 
Petition i : rn banc was Genied on October 4, 1965 and 
-he United States Suorere Court denied cert. on January 24, 1966. 
next filed pro se 2a "Mocion To Vacate Judge- 
ent and Set Aside Sentence, Ard virit of Habeas Corpus Ad Testi- 
ficagun” cursuart co 22 U.S.C. §2255 on February 11, 1966. 
Mr. Thomas C. Herley was avointed to assist appellant on March 3, 
1966. 
On June 23, 1966 @ meeting was held in the champers of 
United S$cetes District Judge, Leonard P. Walsh. Trial counsel for 
the jovernnent and the defendant (acpellant) in Criminal Case No. 


237-53 were mresent co assist in determining whethec an Allen 


Charge was given in that case. It was concluded thac such ea 


charge :night heve been given. Miss Dorothy Sweet, Official Court 


Penorter in the case, determined that she had not transcribed the 


suonlemental Allen charge that was yiven on June 6, 1963. 


Sweet filed a transcrint of that charge (see footnote 2. 2) on 


June 28, 1966. 


| 

-7- | 

| 

| 

In August of 1966, apoellant's a sointed counsel, 
| 


Mr. Henley,. sv0ke on the televhone with aopellent's otevious 
| 


counsel on cerpeal, Mr. Ben I. bielnicortf. Mr. Welnicofeé stated thet 
| 
| 


he did not recall whether he xnev at the cime he wes sreparing 


aopellant's a opeal that en Aller cherge hed been given) at the trial. 
So far as he was able co recall, he assumed the transcriots of 


triel fileé at the time of the apoeel were completed in conformity 
with the order of the Court of Appeels. 


On December 12, 1966 appellant pro Sse amended his motion 


of February ll, 1966 by filing @ "Motion to Lodge an@ |Consolidete 


is Court in The Above Entitled 


Complaint Presently Pending Before Th 


Cause of Action." The pro Sse motions of February 11, |1965 and 


December 12, 1966 were suverceded by an Amended Motion to Vacate 
| 


and Discharge Defendant! From 


Judgment, Set Aside Sentence, 


Custody filed by sopellant's appointed counsel, Mr. Thowes Henley 
| 


on February 16, 1967. A Memorandun of Points and Authorities 
| 


was filed on the same date. Appellant 
| 


in support of the Motion 
| 


pro se filed a “Demanad For Judgment" on February 20, 1967. A 


s and Authorities was filed by 


Supplemental Memorandum of Point 
| 


| 
Mr. Henley on Febcuory 24, 1967. | 


| 
The jovernment, on April 3, 1967, filed its opposition 


| ; 
to appellant's §2255 motion. Mr. Henley wes given leave to with- 


draw as counsel on April 19, 1957 and Mr. Edwin Williams was 


7, Mr. Williams filed 
Sec notion. 
1967 before Judge Walsh, 
to anpvellant's contentior. 
ard for the first time 
charge contention was argued. 
1967 Judge Walsh filed Findings of Fact, 
which he denied apvellant's motion. 


the Allen charge could not be collaterally 


attacked oursuant to 28 U.S.C. §2255. 


This attorney wes azpointeé by this Court on September 


anvellant in his appeal from the Genial 


9 - 


STATUTES INVOLVED 


Rarioe Sukie’ oS) Tod Che GEG. Coe Soetw 967. 26 Uraues. $2255 
(1964). Fe@erel custody: Remecies on Motion Attacking Sentence. 


A orisoner in custoéy under senterce of : court 
establishee by Act of Congress claiming the right to be 
released unon she ground that the sentence wes imposed in 
violation of the Constitution or laws of the Unitec States, 
or that the court wes without jurisdiction to imoose such 
sentence, or that the sentence was in excess of the maxi.aum 
authorized »y law, or is otherwise subject to collateral 
attack, may move the court wnich imoosed the sentence to 
vacate, set aside or correct the sentence. 


A uotion for such relief may be made at lany time. 


Unless the motion and the files end records of the 
case conclusively show that the »orisoner is entitled to no 
relief, the court shall cause notice thereof to be served upon 
the United States Attorney, grant @ >romot hearing thereon, 
determine the issues and make findings of fact and conclusions 
of law with resvect thereto. If the court finds dhat the 
judgment was rendered without jurisdiction or that the sentence 
imposed was not authorized by law or otherwise open to colla- 
teral attack, or that there hes been such 2 denial of infringe- 
ment of constitutional rights of the orisoner as to render 
the judgnent vulnerable to collateral attack, the court shall 
vacate and set the judgment eside anc shell discharge the 
prisoner or resentence him or grent a new trial or correct 
the sentence aS may aopear soorovriate. 

I 
Act of June 25, 1948, ch. 646, 62 Stet. /922, 28 


U.S.C. 733 (1964). Revorters. 

(b). . . The transcriot in any cease certified by the 
renorter shall be deemed prima facie a correct stetement of the 
testimony taken and proceedings had. No transcrivts of the 
oroceedings of the court shall be considered as official except 


those made from the records taken by the reporter). . -- 


@ in deciding tnat the suople- 
mental . pate : : Ige at aovellant's trial could 
U.$.C.son the ground 
cannot be collaterally 
attacked, wv 29% lan= wa : \ his constitutional 
rights Dy 2 : 4 plemen Z charge. 


2n 


cirewastances of this case, where the 

the trial court abused its discretion 
thereby deoriving appellant of his 
fair trial and to a trial by jury. 


SUMMARY OF ARGUMENT 


The District Court erred in deciding that the supple- 
mental I given by the judge at aopellant's trial could 
not be y attacked sursuant to 26 U.S.C. §2255. The 
Allen charge can be collaterally attacked in this case because 
the charge ¢eprived appellant of constitutional rights and 
collateral attack by motion under 28 U.S.C. §2255 is the only 
effective means to protect aopellant's rights. The conviction 
must be attacked collaterally because the court revorter failed 
+o include the Allen charge in the transcript which had been 
ordered preoered for aopellant's appeal, thus precluding 


annellate review of the charge. 


% 23 USC. & aa SS 


| 
ae ae 

The Allen charge jiven by the court at eppelient's 
trial was $0 coercive as to ‘inority jurors that it deprived 
appellant of his constitutionel rights to @ fair trial and e 
trial by jury. The traditional strength of the jury syscem 
has been its indenendence. This indenendence is severely com- 
promised when the judge intrudes into the Geliberations of the 
jury, asks the minority jurors to distrust their sn views in 
light of the majority opinion, and expresses his “hope” that 
they will reach a verdict. 

Although our nolitical system is in large) part based 
on the theory of majority Gecision, our criminal law is grounded 
on the princivle that @ man is deemed innocent until proven 
guilty beyond = reasonable doubt in tne minds of twelve of his 
veers. The Allen charge perverts the unanimous weiner principle 


by giving significance to the legally irrelevant factor of the 


majority ooinion. The effect of the Allen charge in depriving 
| 


appellant of his right to @ hung jury and @ mistrial was 
i 


reinforced by the trial court's misleading statement that some 


jury would have to decide this case. | 


The Allen charge is not an effective instrument of 


judicial administration, since it causes a multiplication of 
| 


appeals and collateral attecks by outraged defendants. In 
| 


| * 
these situations, a reviewing court is presented with the 


aifficult was correctly 


Gelivered 


that there may be some 


tructions from the court after 


>rocess by stiflin 


we ED ot 
ARGUMENT 


I. THE DISTRICT COURT ERRED IN DECIDING THAT THE SUPPLE- 
MENTAL ALLEN CHARGE GIVEN BY THE JUDGE AT APPELLANT' s TRIAL COULD 
NOT BE COLLATERALLY ATTACKED PURSUANT TO 2€ U.S.C. $2255 ON THE 
GROUND THAT ERRONEOUS INSTRUCTIONS TO THE JURY CANNOT BE COLLA- 
TERALLY ATTACKED, ‘NHERE APPELLANT WAS DEPRIVED OF HIS CONSTITU- 
TIONAL RIGHTS BY REASON OF THE SUPPLEMENTAL ALLEN CHARGE. 


| 
The surcose of 28 U.S.C. §2255 ig to minimize the diffi- 
culties encountered in habeas corpus hearings by affording the 


| 
same rights to the accused in another and more convenient forua. 
a iat 
| 


United States v. Hayman, 342 U.S. 295 (1952). Accoxdingly, the 


yrinciples aoplicable to habeas corpus petitions also apply to 


motions under 28 U.S.C. §2255. 


The Supreme Court of the United States in| Wayley v.- 
| 
| 


Johnston, 316 U.S. 101, (1942), set forth guidelines as to the 
kinds of issues that could be raised by habees corpus petition: 


The issue here (coerced guilty plee) was appro- 
oriately raised by the habeas corpus oetition. 
The facts relied on are Gehors the record) and 
their effect on the judgment was not oven! to 
consideretion and review on apoeel. In such 
circumstances the use of the writ in the federal 
courts to test the constitutionel validity of a 
conviction for crime is not restricted to) those 
cases where the judgment of conviction is| void 
for want of jurisdiction of the trial court to 
render it. It extends also to those exceptional 
cases where the conviction has been in disregard 
of the constitutional rights of the accused, and 
where the writ is the only effective means ofy 
preserving his rights. 316 U.S. at 104-105. — 


—— 


It should be noted that the supplemental Allen charge was not 
ineluded in the record on appeal from appellant's conviction 

and therefore was not open to consideration and review on aopeal 
by this Court. 


the Allen charge issue raised 
s within the "“exceotional 
Wavley case, suora, and there- 


merics by the District 


n this case was in disregard 
The giving of the Allen 
is case deprived aopellant of a fair trial in 
of the United States Constitu- 
his right to trial oy jury in 
violation of the Sixth t of the United States Constitu- 
tion. (See >. 
to appellant's §2255 motion in the 
court below, the government contencs that the issue of 
erroneous in seti he jury by the trial judge is not 
within the scoce attack ocursuant co 28 U.S.C. 


§2253. In the cases cited by the governnent in support of 


this proposition, the courts were unable to find any violation 


of constitutional rights. 


/ 
Adams v. United States, 95 U.S. Aop. D.C. 343, 222 F.2d 45 
(D.C. Cir. 1955); Banks v. United States, 258 P.2d 318 (9th 
Cir.), cert. denied, 358 U.S. 885 (1956); Banks v. United 
States, 287 F.2d 374 (7th Cir. 1961); United States v. 


Stevens, 260 F.2d 349 (3rd Cir. 1958). 


However, the jovernnent failed to mention those 


cases where the issue of erroneous instructions tp the jury 


3/ 


was considered on the merits in vetitions for habeas corous. 


In those cases, constitutional issues were raised| and decided 


have the same rights as habeas corpus vetitioners United 


on the merits by the courts. Petitioners under 28 U.S.C. §2255 
| 
| 
[ 


| 
States v. Hayman, supra. The substantive scope of 26 U.S.C. 


f 
§2255 is the same as that of habeas corous. Larson v. United 


States, 275 F.26 673 (5th Cir. 1960); Black v. United States, 
| 

269 F.2d 38 (9th Cir. 1959); Taylor v. United States, 229 F.2d 
| 


826 (8th Cir. 1956); Kreuter v. United States, 201 F.2a 33 


(10th Cir. 1952). It follows that the issue of erroneous 


instructions causing deprivation of constitutional rights 

| 
may be raised by motion under 28 U.S.C. §2255. | 

Avpellant contends that the second requirement set 

forth in Wayley v. Johnston, supra, that the writ jis the only 
effective means of oreserving appellant's rights, |has been met 
in this case. Aopellant was denied an ovportunity to appeal 
the supvlemental Allen charge given at his trial because the 
court reporter failed to transcribe that instruction for use in 


the ereparation of appellant's appeal. 
Kenion v. Gill, 81 U.S. App. D.C. 96, 155 F.2d 176 (D.C. Cir., 
1946); United States v. LaValee, 279 F.2d 396 (4nd Cir., 1960); 
Grundler_v. State of North Carolina, 283 F.2d 798 (4th Cir., 
1960); United States v. Murphy, 187 F.Supp. 395 /(D.C. N.D. 
N.Y. 1960). 


Mr. Melnicorr, was 
he trial proceedings 
under Chief Judje 
a complete transcriot 
This is »orecisely the 
United States was con- 

v. United States, 3735 U.S. 
There the court held that 
Court of Avpeals to represent 


t trial, it was necessary 


the court's cherge to the jury, in order 
reoresentation. 

icoff was entitled to rely on the reporter's 
certification that the transcripe filed on March 4, 1964 was a 
complete trenscript of the croceedings on June 6, 1963. The 
certified Dox ‘ 1seri2ot is Geemed rrima facie 2 correct 
statement testimory taken and >roceedings had, 28 U.S.C. 
§753(b) (1964), cf. Tatum v. United States, 101 U.S. Ann. D.C. 
373, 249 F.2@ 129 (D.C. Cir. 1957), cert. Genied 356 U.S. 


943 (1958), and it is the duty of the District Court to assure 


that the court revorter complies with che provisions of the 


reporting statute, 28 U.S.C. §733 (1964). Poole v. United States 


102, U.S. Ano. D.C. 71, 250 F.26 396 (D.C. Cir. 1957). 


ee hy ae 


| 
bead 
Since the suvplenentel Allen charge wes not included 


in the trenscrint, acpellant's counsel could not and cic not 
raise the issue of the Aller. charge before the apoéllete court. 
Even if aopellant's counsel hac xnown thet the Allen cherge 
nad been given, without the transerint, the apeellbce court 


coulda not heve @etermined whether that charge contained ore- 


judicial error for the appellate court could not neve had the 


benefit of examining the charge. 


It is error to fail to report eny portion of the oro- 
| 


ceedings in a criminal case where the unavailability of a 


| 
transcript makes it imoossible for the aopellate court to 


determine whether or not orejudicial error was committed. 


Parrot v. United States, 314 F.2d 46 (10th Cir. 1963) : Fowler 
v. United States, 319 F.2d 66 (5th Cir. 1962); Beduners Vv. 
United States, 289 F.24 308 (5th Cir. 1961). ! 

If, as the above cases hold, the fea hace to report 
a vossibly prejudicial portion of the trial Seaceeanaes requires 
a new trial, it follows that where there isa failure to tran- 
scribe a 20ssibly »rejudicial portion of the trial vroceeding, 
and the transcrint of that portion later becomes L vai lable 


after appeal, that ocortion is a oroper subject of| attack in a 
| 


collateral proceeding under 28 U.S.C. §2255. 


s the 
appellant's rights within 
As was set forth in the 
time rrior to the instant 
ecranscriot and »efore 
the Court of Axgpeals. not until June 1965, after a 
was ic determined that an Allen charge was 
court reoorter find the :sissin 
re, as in the Wayley case, the 
the record and their effect on the 
judgment was not .0en to consideration and review on aopeal. 
In cirewmstances such as are here oresented a motion under §2255 
must be @ >2roper vehicle to raise the issue, for how else can 
the accuse@ >ring the matter to the attention of the court. 
I. THE ALLEN CHARGE GIVEN BY THE COURT AT APPELLANT'S 
TRIAL WAS SO COERCIVE 2S TO MINORITY JURORS THAT IT DEPRIVED 
BPPELLANT OF BIS CONSTITUTIONAL RIGHTS TO A FAIR TRIAL AND TO A 
TRIAL BY JURY. 


The charge comolained of is siailer to the charge which 


was approved sy the United States Suoreae Court ir. Allen v. United 


States, 164 U.S. 192(1896), elchough there are several expansions 


on the original language, which will be discussed below. In 
essence, the charge acproved in Allen suora urges the minority 
to give due consideration to the wajority opinion, stresses the 
importance of a verdict, and urges the jurors to listen to each 


others opinions. 


Since che Allen cese “as decided, 4ll of ithe Circuit 


Courts of Anpeal have enproved this tyoe of instruction. 


100 A.L.R. 2A 171, 162 (1965). However, recently chere nes 
| 


been an increasirg dissatisfaction with tne charge in the federal 


| 4/ 


courts, which has been reflectec in @ number of shalro Cissents 


5/ 


| 
| 
and an unhaopy concurrence. The highest courts in 


two of the 


| 6/ 


stetes have rejected the Allen charge as coercive ver se. 


Certainly in view of the recent ane growing trend 
this question must be answered. Why is there this increasing 
dissatisfaction with the Allen charge? It is undoubtedly due 
to the realization that the Allen charge ververts the traditional 
function of the jury system in a number of very sighificent 


ways. 


4/ 
Huffman v. United States, 297 F.2d 754, 755 (3th Cir.) cert. 
denied., 370 U.S. 955 (1962); Andrews v. United States, 309 
F.2d 127, 129 (5th Cir.), cert. denied, 372 U.S. 346 (1962); 
Jenkins v. United States, 330 F.2d 220, 221 (D.c. \cir. 1964), 
rev'd, 380 U.S. 445 (1965). | 


s/ | 
Thaggard v. United States, 354 F.2d 735, 739 (35th hopls ep 
cert. denied, 383 U.S. 9358 (1966). 

| 

6/ | 
State v. Randell, 137 Mont. 534, 353 P.2e 1054 (1960). 
State v. Thomas, S6 Ariz. 161, 342 P. 2a 197 (1959). 

| 


Court has 


the jury system has been 
instructions on the law from 


Hufiuan v. United 


intrudes into the jury's 
minority to reconsider their doubts 
ver@ict. As the Supreme Court said in 


(1594) : 


Sbvious that under any system of jury 
ials' che influence of the trial judge on 
he jury is necessarily and properly of great 
weight, and that his lightest word or intimation 
2 eceiveé with deference, and may orove con- 


In cases decided since the Allen case, the Supreme 


evi@erced great concern for the possible coercive effect 


of the judége’s communications to the jury after it has begun its 


Geliberations. : i United States, 272 U.S. 447 (1926), 


the Court 


helé thet the trial court's inquiry as to the numerical 


@ivision of the jury was ground for reversal. In so holding, the 


Court said, 


nquiry's) effect uvon a divided jury 
will eke Gepenée upor. circumstances which cannot 
properly be Known to the trial judge or to the 
appellate courts and may vary widely in different 
situations, but in general its tendency is coercive. 
Ic cen rerely be resorted to without bringing to 
bear in some degree, serious although not measur- 
able,'an im>roper influence ucon the jury, from 
wnose Geliberations every consideration other than 
that of che evidence and the law as expounded in @ 
proper charge, should be excluded. 272 U.S. at 450. 


| 
- 21 - 
| 


It is @ifficult to reconcile the Brasfieid case with the Allen 
| 


case, which was decidee 39 years eczlier. It is hard to see how 
| 


an inquiry as to the nunecical Givision of the jury cen be held 


coercive as to the minority jurors, when @ direct agaonition from 


the judge to the 6issenting jurors urging then to reconsider 


their views in light of their disagreement with the majority, is 
held to be free from coercion. Appellant eohuande thet the Allen 
charge is a much clearer case of judicial coercion 2s to minority 
jurors than the inquiry as to numerical division. 
In Jenkins v. United States, 380 U.S. 445, (1985), the 
Supreme Court reversed this Court in holding thet the triel court's 
admonition to the jury that "You have got to reach 2 decision in 
this case" was coercive. It takes a large degree of sophistica- 
tion to distinguish that charge from the charge in this case. 
Here, the judge instructed the jury with these wores: 
Some jury, of course, sometime will have'ice 
decide this case, and naturally we all hape 


that this jury will be the jury that will decide 
the matter. (H. Tr. 7). | 


It is submitted that a minority juror would have trouble distin- 


guishing between the judge's comnand that he reach a decision and 


the judge's "hope" that he reach a decision. Besides being misled 


by the judge's false statement that some jury will have to decide 


this case (which will be @iscussed below), the minority juror is 


feoustrating the judge's 
aajority of the jury. It is doudst- 
Long continue to draw rine dis- 
where the coercive nature 
tally the same. Indeed, the 
Gig not contain any expression of 
would be reacned. 
el system is in large part based on 
ecision, our jury system and criminal law 
groundeé on a di yt orincicle. A aan is deemed innocent 


of a cri:zze until he is + Vlcy=2 a 2 reasonable doubt in 
the minds of 12 of his veers. If only one of the jurors has 
reasonadle @oubt, 2 \ } guilty cannot be returned. Billeci 
(DsGx ‘Cit. 1950)... 
imoinges upon and distorts the unanimous 
veréict rule, which is the becrock of our criminal law. The Allen 


the minority to reconsider their views in light of 


the majority view. Yet, there 1s no legal significance to the 


majority opinion in our criminal law. As the 5th Circuit said in 


Green v. Unitee States, 309 F.2d 352 (5th Cir. 1962), 


../#P}here is no legai rule chat the majority of 
jurors have better judgment than the cainority. 
There is no lejel mule that tne minority, merely 
because they are in the minority should distrust 
their own judgment. Such an instruction leads 

a jury to believe that it is the duty of the dis- 
senting jurors to accede to the majority's views 


mr ec be | 

| 
without full discussion anc without eval to 
the historical rights of @ single juror ito 
stick to his conscientious o>vinion on the case. 
309 F.2d at 635. | 


The charge epproved in the Allen cese did not sanction 


| 
. . . . < 3 . ‘ . ls ° 
advising minority jurors to ‘distrust" their own views, yet this 
| 
statement was contained in the charge in avoellant's case, and 


was approved by this court in Fulwood v. United States, 369 F.2d 
960, (D.C. Cir. 1967). Appellant: contends that chis court was 
wrong to approve such language in Fulwood, which language even 


: . | 
further increases the crercive nature of the Allen charge. 


| 
Implicit in the unanimous verdict rule is the possibi- 


lity of a hung jury and a -istrial. As this court said in 
Williams v. United States, 119 U.S. App. D. C. 190, 338 F.2d 530 
(D.C. Cir. 1964), "a mistrial is es much a part of the jury 

system as 2 unanimous verdict". A mistrial from a hung jury 

is a safeguard to liberty. Hufimen v. United States, supra, under 
our system of conviction by unanimous verdict. 


Yet, the Allen charge undermines the right to a hung jury 


by putting oressure on the minority juror to give|in to the majority. 


In fact, today, judges, in their enthusiasm to obtain verdicts, ga 
| 


beyond the original Allen charge and mislead juries by telling 
them that the case will eventually be decided by some jury. This 


| 
occurred in appellant's case when the trial court; said that "some 
| 


jury, of course, sometime will have to decide this case"(H.Tr. 7). 


Hurfiuan v. United 
(D.C. Cir. 1554), supra, 
did not nullify the chance 
to cause a hung 


syste. and of the original 


he Allen charge, there seems to 
that this charge is an effective 


aéninistration, in that it produces verdicts 


ise might not be brought by deadlocked juries. Appellant 


his crosvosition is grossly invalid. As Judge Wisdom 
. United States, supra, 


The Allen charge causes more trouble in the 
administration of justice then it is worth. 
Its time-saving merits in the district court 
>re more than nullified by the complications 
it causes on appeal when the reviewing court 
must determine whether in the circumstances of 
@ oarticular case the trial judge aoplied the 
charge 2roperly -- in substance and in timing. 
309 F.2d ac 129. 


Anpellant contends further that the benefit to judicial 
administration in fewer hung jucies is more than outweighed by the 
flood of appeals and colleteral attacks on the Allen charge by 
oucreged defendarts who feel that their rights have been crampled 


on. 


The coercive effect of the Allen cherge in (this case 


is highlighted by the sxeed in which a verdict was returned efter 


the charge was given. The speed with which verdicts lere reached 
| 


after the jiving of che Allen charge has given rise to ics 


: . ‘i . eters on | : 
nicknames: che "“dynaaite" or nicrojslycerii." cherge.| The jury 


had been deliberating only 6-1/2 hours before the charge was 
given. They were given the cherge immediately prior to being 


+ + 7 s Sn - . | tn 
dismissea@ until the next day, two hours after their return the 
| 


| 
next dey the jury handeda @own its verdict. It hes been stated 


that the fact that the jury's disagreement was of long auration 
| 


before the instructions, and that the guilty verdict was reeched 
in a relatively short time thereafter, indicated Ee cerciion. 
Peterson v. United States, 213 F. 920, (9th Cir. i914): Stewart v. 
United States, 300 F. 769 (8th Cir. 1924). 


III. UNDER THE CIRCUMSTANCES OF THIS CASE), WHERE THE’. 
JURY WAS NOT DEADLOCKED, THE TRIAL COURT ABUSED ITS DISCRETION 
IN GIVING THE ALLEN CHARGE, THEREBY DEPRIVING APPELLANT OF HIS 
CONSTITUTIONAL RIGHTS TO A FAIR TRIAL AND TO A TRIAL BY JURY. 


In the Allen case supra, the Allen charge jwas given 


when the jury returned to the court for further instructions. 
| 


164 U.S. at 501. In the most recent cases in which this court 


2/ 


has announced its approval of the Allen charge, the:charge was 


ef: | 
Moore v. United States, 120 U.S. App. D.C., 203 345 F.2d 97 
(pD.c. Cir. 1965); Fulwood v- United States, supra. 


that it was deadlocked. 


cautioned that 
and manner 


s content 


st to hear again the 


to the ofrerses charged against 
close and difficult case for the 


2 


this testimony just a few hours 
delivered, it seems probable that the 


themselves in an attempt to reach 


nong 
the judge called them pack for the supple- 


after a jury has 


arguendo, that there may be some justification 
m the court 
charge before such 


from 


instructions 
£ the Allen 
reasoning process by 


mAs KS 
Wee s 


SS 


: } 
toner 


for addit 
become deadloc: ; 

only distort the 
minority jurors, for the sake of a 
371 F.26 356, 339 (10th 


sD v. United Stetes, 
under the circumstances of this 


Aopellansc contends that 
had just recently esked to see additional 


where the jury 
the jury had only been deliberating for 


case, 
and where 
trial court abused its discretion by 


testimony, 
1/2 hours that the 


ies 


i 
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delivering the “jnotentially coercive” Allen Cherge. This Court 


should confine the ‘:anner of use of this powerful weepon to 
situations where it is deemed absoiutely necessary --|where the 


jury is obviously Geadlocked. Anpellant contends that this is 


clearly not such a cese. 


CONCLUSION 


| 
For the foregoing reasons, appellant resvectfully 


A ee 8s 
soquests that this court reverse the court below with directions 
| 
| 
cto sustain appellant's notion under 26 U.S.C. §2255 to Vacate 
| 


| 
gudgment Set Aside Sentence end Discharge Defendant From Custody. 
| 


| 
Respectfully submitted, 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1) Whether the Allen charge rendered to the jury was 
coercive where the language thereof followed that of a 
charge recently found nonprejudicial and noncoercive by 
this Court and where the judge gave the charge without 
being told by the jury that there was a deadlock? 

2) Whether the Allen issue can be raised by the instant 
motion under 28 U.S.C. $2255 where appellant had a 
prior opportunity to raise the issue on direct appeal from 
his convictions? 


INDEX 


Counterstatement of the Case 


Statute Involved 


Summary of Argument 


Argument: 


I. The Allen charge rendered to the jury was not coercive 

under the circumstances of this case : 

A. The charge here followed the language of an Allen 

charge recently found nonprejudicia] and non- 
coercive by this Court : 


. The judge properly gave the A 
without being informed by the jury that there was 
a deadlock : 


Appellant should not be allowed to raise the Allen 
issue under 28 U.S.C. § 2255 when he had the opportun- 
ity to raise that issue on direct appeal from his con- 
victions 


Conclusion 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,108 


CHARLES SCOTT, APPELLANT 
OF 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from an order of the District Court 
denying appellant's motion, filed pursuant to 28 U.S.C. 
$2255, to vacate and set aside his sentence in Criminal 
Case No. 237-63. In that case appellant and one Harvey 
Green were charged by indictment filed on March 4, 1963, 
with three counts of robbery arising out of an armed hold- 
up at Hayes Market, 301 7th Street, Northeast, on Feb- 
ruary 3, 1963. This appeal challenges the giving of an 
Allen* instruction at trial. 


1 Allen V. United States, 164 U.S, 892 (1896). 


(1) 


L before Judge Walsh began on June 3, 1963. 

June 5 the jury retired to begin delibera- 

After deliberating until 5:39 p.m. the 

cused to return at 10:00 a.m. the following 

eoTess), At about noon the following day 

Walsh 2 note requesting that the 

witnesses be read to them. Delibera- 

yv interrupted for some moments 

led and advised that this testi- 

been transcribed and that, in any 

not be proper to oe the jury to hear 

r testimony. (H. Tr. 1, 3-4). Ath: 25 p.m. 

informed counsel that he was considering 

-the Allen charge and then dismissing them 

ng day for further deliberations. Counsel 

a he had no objection to this proposal. 

ection either. The jury was 

giver en instruction ® and excused un- 

1 10: OO ¢ che wing morning. (H. Tr. 5-7). At 
approxim 2:00 p.m. the next day, June 7, the jury 
1 uilty as indicted and acquitted Green on 
4-5), Appellant was sentenced on June 
current four to twelve year terms of im- 


ay vine counsel, Ben I. Melnicoff, Esq., 
on appeal from these convictions." On 


were prepared for appellant's original appeal 
33. Tr.” covers the trial proceed- 

“2 Tr.” purported to cover the pro- 

ywever, on June 28, 1966, the court 

an additional transcript, “H. Tr.”, 

sf the June 6 proceedings not originally 

| transcript contains mainly the Allen 


For the text thereof see infra, fn, % 


ituted a pro se habeas corpus 
s denied below. An appeal from 
th the appeal in Criminal No, 237-63. 
sini lant in the consolidated appeal (this 
t's Nos. ‘18, 982 and 18.085). 


3 


February 19, 1964, before appellant's brief was due, he 
filed a pro se “Motion for Summary Reversal Prior to 
Opinion by the Court” in which he requested such reversal 
because the trial judge had given an Allen charge which 
he stated had deprived him of a “fair and impartial 
trial.” * Accompanying the motion was a letter from ap- 
pellant to the Clerk of this Court, Nathan J. Paulson, 
Esq., advising that a copy of the motion had been mailed 
to appellate counsel, Mr. Melnicoff, at 1903 N Street, 
Northwest. On February 21, 1964, in a letter to appel- 
lant, Mr. Paulson acknowledged receipt of the motion 
and advised appellant to consult with counsel concerning 
any motions to be filed in his behalf.° 

The trial transcript was ordered prepared for appeal at 
the expense of the United States by this Court. However, 
the transcript actually prepared and filed did not contain 
the Allen charge and the circumstances surrounding its 
giving on June 6, 1963. This omission was a failure to 
fully conform with this C ourt’s order for the preparation 
of the transcript of the trial proceedings. The missing 
portion of the proceedings of June 6, 1963 was finally 
prepared in connection with the present motion for col- 
teral relief and was filed on June 28, 1966. 

Mr. Melnicoff's brief in Nos. 18,082 and 18,089, filed on 
August 3, 1964, contained no reference to the -Allen 
charge. On October 7, 1964, after argument, this Court 
affirmed per curiam in both cases. 

After a hearing on the instant motion held on June 9, 
1967, Judge Walsh found as a fact that appellate counsel, 
Mr. Melnicoff, had “received notice that an Allen charge 
had been given to the jury before it returned a verdict 

_ even though the reporter failed to transcribe this 

» See “Amended Motion to Vacate Judgment. Set Aside Sentence, 
and Discharge Defendant from Custody”. filed below by appellant on 
February 16, 1967, p. 2. 

* Appellant's letter of February 19, 1964. and a copy of Mr. 
Paulson's reply of February 21 are presently in the Clerk's File in 
this Court’s No. 18,082. 


portion of the trial transer ipt’ (Findings of Fact, Conclu- 
sions of Law and Order, 2 tiled June 16, 1967, p. 2) 


STATUTE INVOLVED 


2255, United States Code, provides in 


ine ey under sentence of a court 
i eS Act ¢ Congre ess claiming the viet to 


or correct the sentence. 
A motion for such relief may be made at any time. 
Unless the motion and the files and records of the 
| w that the prisoner is entitled to 
hall cause notice thereof to be 
States attorney, grant a 
eon, determine the issues and 
and conclusions of law with re- 


pect th 
SUMMARY OF ARGUMENT 


I 


ce appellant did not object at trial to the proposal to 

\llen charge, to prevail in his instant motion he 

demonstrate “plain error.” The charge rendered 

es not differ materially from the one found nonpreju- 

1 and n nevercive by this Court in Fulwood v. United 

fg D.C. 183, 369 F.2d 960 (1966) 

1 appellant’s objections to the lan- 

employed and recognized that the Allen 

ge serves a useful judicial function. The trial judge 

was not required to wait for the jury to say they were 
deadlocked before giving the instruction. 


II 


Appellant should not be allowed to raise the Allen issue 
by his instant motion under 25 U.S.C, $2255 because he 
had an opportunity through counzel to raise that issue on 
direct appeal from his convictions. Counsel representing 
him on that appeal was notified by appellant that an Allen 
charge had been given and easily could have secured the 
missing portion of the trial transcript which contained 
the charge if he had wanted to raise the issue. Collateral 
attack is not needed to provide an effective means to pro- 
tect appellant's rights on the issue. 


ARGUMENT 


I. The Allen charge rendered to the jury was not coercive 
under the circumstances of this case. 


(H. Tr. 6-7) 


A. The charge here followed the language of an Allen 
charge recently found nonprejudicial and non- 
coercive by this Court. 


Appellant contends that the Allen charge here given was 
so coercive of minority jurors as to deprive him of his 
constitutional rights. Since defense counsel at trial stated 
that he had no objection to an Allen charge, appellant 
must now demonstrate “plain error” within the context of 
Rule 52(b), Fed. R. Crim. P. Kent v. United States, 119 
U.S. App. D.C. 878, 343 F.2d 247 (1965), rev'd on other 
grounds, 383 U.S. 541 (1966). Andrews v. United States, 
309 F.2d 127 (sth Cir, 1962). United States v. Furlong, 
194 F.2d 1 (7th Cir. 1951). See Bord v. United States, 
76 U.S. App. D.C. 205, 1383 F.2d 313, cert. denied, 317 
U.S. 671 (1942): Rule 30, Fed. R. Crim. P. 

We submit that the language of the charge here given 
does not differ in any material respect from and in fact 
parallels exactly the language of the charge found by this 
Court to be nonprejudicial and noncoercive in Fulwood v. 


@ Verdict 


to .ne opinion oF 


183, 369 F.2d 960 
jected to the judge's 


Scott 


le the verdict of the jury 
present the opinion of 
ividual rer, it) by no 
lows that options muy 


changed by conference in 


the jury 

is to secure a unanimous 

by comparison of Views 

arg : the 
themselve 


r should listen with 


r own 

the large 

\ jury takes a 

rent vie f the case from 
that wh : ne takes. 

© to the jury 

blind determina- 

the verdict should rep- 

s or her opinion of the 

t that particular moment: 

should alone, or 

alone. close their ears to 

arguments of the other 

s who are equally honest 

ligent; accordingly, al- 

the verdict must be the 

verdict of all the jurors and not 

be a mere acquiescence in the 

jon of your fellow jurors, 

yu should examine 

: ymitted to you with 
proper regard and deference to 
the opinion of each other. 

It is your duty to decide the 
case if you can conscientiously 
do so, and you should list to 
each other's arguments with a 
disposition to be convinced. 

If much the larger number of 

irors are for conviction, a dis- 


[Continued on page 7.] 


statement at one point that a juror shoulc “distrust” his 


judgment if he finds the large majority 


view. The Court said: 


takes a different 


This may be viewed as slightly slightly stronger than 
the phraseology of Allen (“consider whether his doubt 


Was a reasonable one”) but it is not enough of 


a dif- 


ference to require reversal, especially since it was fol- 
lowed by a precise repetition of the Allen phraseology. 


369 F.2d at 962-963, 


The Fulwood Court specifically considered the effect of the 
judge's concluding statement there that “some jury some 


? [Continued ] 

“ach other's arguments with a 
disposition to be so convinced. 

If much the larger number of 
jurors are for acquittal, a dis- 
senting juror should consider 
whether his or her doubt is a 
reasonuble one, when it made 
no impression on the minds of 
so many other jurors equally 
intellingent as himself or her- 
self. 

On the other hand, if the ma- 
jority of the jurors are for con- 
viction, the minority ought to 
ask themselves whether they 
might not reasonably doubt the 
correctness of their own judg- 
ment, which was not concurred 
in by the majority. 

I want you to go back to the 
jury room and deliberate, and 
endeavor to arrive at a verdict 
and consider the case in the 
light of these particular instrue- 
tions, 

Bear in mind, ladies and 
gentlemen of the jury. that 
some jury some time will have 
the duty to decide this case, and 
I hope that you, as the jury in 
this case, will be able to decide 
this matter, (Fulwood Tr. 322- 
$23). 


senting juror should consid 
whether his or her doubt is 
reasonable one when it made n¢ 
impression on the minds of the 
many other jurors. equally hon- 
est and equ intelligent. 

On the other hand. if a major- 
itv of the jurors are for ¢ i 
al. the minority ought tc 
themselves whether they 
not reasonably doubt the cor: 
ness of their judgment, w 
was not concurred in by the ma- 
jority. 

I want you, therefore, tomor- 
row to go back to the jury room 
and deliberate and endeavor to 
arrive at a verdict, and consider 
the case in the light of these 
additional instructions. 

Some jury, of course. some- 
time will have to decide this 
case, and naturally we all hope 
that this jury will be the jury 
that will decide the matter. (H. 
Tr. 6-7). 


time will have the duty to decide this case, and 1 hope 
that you, as the jury in this case, will be able to decide 
his matter.” * The Court stated: 


This statement could not reasonably have any coer- 
ceive effect. It is merely a legitimate expression of 2 
nope that the jury would decide the case if it could. 
The statement that some other jury would have to 
decide the case if this one could not was accurate as 
a generality and, in any event, could have had no 
coercive impact on the jury. If they already knew 
what would likely happen if they deadlocked, it was 
surplusage, if they did not know, this information, 
far from being coercive. would have had the effect of 

the pressure on them to reach a verdict. 


This Court has repeatedly sanctioned the use of the Al- 
Kent v. United States, supra. Moore v. Unit- 
203, 345 F.2d 97 (1965). 

, supra, Coupe v. United States, 

2q 145, cert. denied, 310 US. 

Appeal have affirmed the use 

rarge.” As recently as 1952 the Supreme Court 
he charge by implication. Kawakita v. United 


% 
2 


€ 
B 
6: 


pay 


rH S 


*Here the judge concluded in similar fashion: “Some jury, of 
course, sometime will have to decide this case, and naturally we 
sig jury will be the jury that will decide the matter.” 


Cenedella v. United States, 224 F.2d 778 (1st Cir.). cert. 
: United States V. Birnbaum, 373 F.2d 
United States, 239 Fed. 
Nis (3d Cir. 1923); 1, United States, 279 F.2d 
7x) (4th Cir.). cert. denied, 364 US. 850 (1960); Thagagard 
yw. United States, 354 F.2d 735, 738-39 (3th Cir.), cert. denied, 383 
U.S. 958 (1965): United States Vv Barnhill, 305 F.2d 164 (6th Cir.), 
cert, denied, 371 U.S. 865 (1952); United States V. Gordon, 196 
F.2d 886, 891-92 (Tth Cir), rev'd on other grounds, 344 U.S. 414 
(1952); Costella V. United States, 255 F.2d 389, 398 (8th Cir.), 
cert. denied, 358 U.S 830 (1958); Kawoakita v. United States, 190 
F.2d 506 (9th Cir. 1951), aff'd. 243 U.S. 717 (1952): DeVault v. 
United States, 238 F.2d 179 (10th Cir. 1964). 


s 
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States, 343 U.S. 717 (1952), affirming, 190 F.2d 506 (9th 
Cir. 1951). 

The Court in Fulwood answered appellant’s contention 
that an Allen charge is coercive of minority jurors and 
deprives a defendant of his right either to the unanimous 
verdict of twelve independent jurors or to a mistrial: 


|T\he Allen charge is a carefully balanced method 
of reminding jurors of their elementary obligations, 
which they can lose sight of during protracted de- 
liberations. It is perfectly valid to remind them that 
they should give some thought to the views of others 
and should reconsider their position in light of those 
views. The charge as given here did not require the 
jury to reach a verdict but only reminded them of 
their duty to attempt an accommodation. While it 
suggests to the minority that they reconsider their 
position in light of a majority having a different 
view, it reminds them that they should not acquiesce 
in a verdict which does not represent their own con- 
victions. 369 F.2d at 962. 


The charge therefore serves a useful function and its use 
should be continued.” 


10 The judge here did not inform the jury, “You have got to 
reach a decision in this case,” a remark properly found coercive in 
Jenkins V. United States, 380 U.S. 445 (1965), reversing. 117 US. 
App. D.C. 346, 330 F.2d 220 (1964). Nor is this case analogous to 
Williams v. United States, 119 U.S. App. D.C. 190, 338 F.2d 530 
(1964), where the charge was given after the jury had asked if the 
two alternate jurors could replace the minority voters. The charge 
was there clearly directed at a small minority of jurors who had just 
been publicly rebuked when their fellow jurors requested their 
replacement. Such coercive circumstances did not obtain here 
where the trial judge did not know how the jury stood numerically. 
Finally, here the judge did not submit to the jurors, as was done in 
Green Vv. United States, 309 F.2d 852 (5th Cir. 1962), the false 
proposition that the majority have better judgment than the 
minority. 


10 


B. The judge properly gave the Allen charge here 
without being informed by the jury that there was 
a deadlock. 


-anted because the ce ju idee gave the: Alle n charge 
receiving a report f 

o agree. This Court has never Bae such a pre- 

1x the charge. To the contrary, Aent v. 

States, supra, 343 F.2d at 261, held that it was 

in error to give the charge as part of the original 

ions rendered to the jury before any deliberations. 

ted States, supra, after the jury had de- 

ly one hour, the trial judge recalled them 

n charge. This was held not error: Tt 

lished that a court need not wait for the jury 

st more instructions, but may recall them at any 

App. D.C. at 90, 113 F.2d at 149. In 

ttes, 371 F.2d 556 (10th Cir. 1967), 

: d the jury and gave the charge after 

et del herations. Finding no error, the Court 

e charge there given was “le ess likely to coerce 

ven before the jury had indicated its inability to agree 

verdict.” Id. at 558. In any event, we submit that 

come eight hours of deliberation the judge could 

cluded an inability to agree without being told 


The time of the return of the verdict in relation to 

ti charge was given and the period of post- 
charge deliberations illustrates, if anything, the absence 
of 2 coercive effect. The charge was given after approxi- 
eight hours of deliberations at 5:25 p.m. on June 

6, 1963. The jury was then excused until 10: 00 the fol- 
lowing morning. The period of separation served to di- 
minish any coercive effect the charge might have had. See 


> announced a deadlock, a defendant 

t the charge prejudiced him because 

> nt lenst close to atta 4 the partial victory of a hung jury. 
The argument for actual coercion is stronger too when it is plain 
that before the sani cone or more jurors have heavily committe “d 
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Fulwood v. United States, supra, 369 F.2d at 962, And 
the fact that the jury deliberated two more hours after 
their return indicates they were not “dynamited” by the 
instruction.” 


II. Appellant should not be allowed to raise the Allen 
issue under 28 U.S.C. § 2255 when he had the oppor- 
tunity to raise that issue on direct appeal from his 
convictions. 


Appellant should be precluded from raising the Allen 
issue in his instant motion under 28 U.S.C. § 2255 under 
the familiar doctrine that issues which could have been 
raised on appeal may not be raised by collateral attack. 
As stated by Judge Leventhal in Thorton v. United States, 
125 U.S. App. D.C. 114, 117-118, 368 F.2d 822, 825-826 
(1966) : 


Many opinions declare that collateral attack, as by 
habeas corpus, is available to correct the denial of a 
constitutional right. This is the general rule but it is 
not an absolute. These expressions do not obliterate 


the doctrine that the normal and customary method 
of correcting trial errors, even as to constitutional 
questions, is by appeal, and that habeas corpus can- 
not serve as a substitute for the regular judicial proc- 
ess of trial and appeal in the absence of circum- 
stances indicating collateral attack is needed to pro- 
vide an effective means of preserving constitutional 
rights. | Citations omitted. | 
_.. | Where effective procedures are available in the 
direct proceeding, there is no imperative to provide 
an additional. collateral review. leaving no stone un- 
turned, when exploration of all avenues of justice at 
the behest of individual petitioners may impair ju- 
dicial administration of the federal courts, as by 
In Fulwood after some seven hours of deliberations the jury 
was given the Alen instruction at 3:50 p.m. and excused until 
10:00 a.m. the next morning. The verdict was returned the next 
day at 10:35 a.m., after only 35 minutes of additional deliberations. 
The Court, however. did net attach significance to the brevity of the 
post-charge deliberations. 


TZ, 


resources of the eder al See ais 


alleged error sought to be raised here was clearly 
to correction on direct appeal, and there was a 

l sentation by counsel. See Smith 

pp. DS 80. 85, 187 F.2d 192, 

Compare 

D.C. 96, 155 F.2d 176 

reporter did fail to tran- 

i charge and the circumstances of its use, 
te coun sel, Mr. Melnicoff, was notified by appellant 

a charge had been rendered at trial and that 

hed to object to it on appeal. After such 

could have consulted with the court 

and secured the missing portion of the transcript 

1d thought that the charge should have been at- 
We submit then that despite the transcription 

re appellant's counsel had an opportunity to raise the 
issue on direct appeal. Section 2255 is not now 


to provide an effective means of preserving appel- 
hts on that issue. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G, BRESS, 
United States Attorney. 


FRANK Q. NEREKER, 
OSCAR ALTSHULER, 
Epwarp T. MILLER, 
JaMeES FE. KELLEY, JR., 
Assistant United States Attorneys, 


>The Court held in Thorton that generally a claim that evidence 
secured by ' ful search and seizure was admitted at trial 
would not he ent rined under 28 U.S.C. § 2255. 


troy Government eolmring OFFICE 190M 2AAyne 304 


UNITED STATES COURT OF APPSALS 
FOR THE DISTRICT OF COLUMBIA 


ee 


No. 21,103 
a 
Charles Scott, 

Arpellant, 
v. 
united Scates of Anerica, 
Appellee. 


ane 


APPEAL PROM AN ORDER OF THE UNITED STATES 
DISTRICT COURT POR THE DISTRICT OF COLUMBIA 


—— 


REPLY BRIEF POR APPELLANT 


SD 


United Siztst Court 2 A is PEYTON FORD 
she asp acroh eh oh 1900 Connecticut Ave., N.W. 
oe the etret of Ul TS Guest Washington, D. C. 


f tp * r- 
FILED JAN 2 2 1968 Court Anpointed Counsel 
on an Por A>cpellant 
Uh a haves 
V 


-ne 


Fa 


UNITED STATES COURT OF APPEPLS 
FOR THE DISTRICT OF COLUMBIA 


Charles Scott, 
Aopellant, 
Vv. 
United States of America, 


Appellee. 


ee ee ee | 
APPEAL FROM AN ORDER OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


re 
| 
| 


REPLY BRIEF FOR APPELLANT 


ne 


ARGUMENT | 


I. THE FACT THAT APPELLANT INDICATED THAT HE HAD 
NOTIFIED HIS APPELLATE COUNSEL THAT AN ALLEN CHARGE HAD BEEN 
GIVEN AT THE TRIAL SHOULD NOT PRECLUDE COLLATERAL; ATTACK ON 
THE ALLEN CHARGE WHERE THE CHARGE WAS OMITTED FROM THE OFFICIAL 
TRANSCRIPT OF THE TRIAL PROCEEDINGS. 


In arguing that appellant had the opportunity to raise 
I 
the Allen charge issue on appeal, appellee assumes that appel- 
lant's counsel on appeal, Mr. Melnicoff, received notice that 


the Allen charge was given. This assumption is subject to 


i/ 


grave doubt. There is no evidence that Melnicoff received 


such rotice. In fact, when questioned in August, 1966 by 
anoellant's aopointed counsel in the court below, Mr. Melnicoff 
coulé rot recall whether he knew an Allen charge had been given 
at aopellant's trial at the time he was preparing appellant's 
appeal. So far as he was able to recall, he assumed that the 
transerivts of trial filed at the tine of the appeal were 
completed in conformity with the Order of the Court of Appeals, 
which had required the furmishing of the entire transcript: of 
proceedings exclusive of the voir dire examination and the open- 
ing statements of counsel. (Amended Motion to Vacate Judgment 
Set Aside Sentence and Discharge Defendant from Custody, pp. 2-5). 
Even assuing arguendo that Mr. Melnicoff received 
notice from avpellant that an Allen charge had been given at 
trial, this fact should not preclude collateral attaek on the 


Allen charge. Mr. Melnicoff apparently believed that a 


Y/ 
The Pinding of Pact by the District Court that appellant's 
counsel, Mr. Melnicoff, received notice that an Allen charge 
had been given at the trial does not a>opear to be supported 
by the evidence. As indicated above, Mr. Melnicoff could not 
recall whether he knew about the Allen charge during the 
prevaracion of the appeal. And surely, the reference to an 
Allen charge in appellant's February 19, 1964 Motion for 
Summary Reversal cannot be considered notice as to the Allen 
charge in light of the absence of the Allen charge from the 
certified reporter's transcript. 


| 
comolete transcript had been >renared in accordance with the 
| 


Order of the Court of Arpeals (Amer.ded Motion, su.ra, op. 5-6). 
iF 
He had a right to rely on the transcript, as certified by the 


| 
court renorter. As »ointed out in the Brief for Apoellart 
(p>. 16), the certified revorter's transcriot is deemed prima 


facie 2 correct statement of the testimony taken and oroceedirgs 
had, and it is the duty of the District Court to assure that the 
court revorter complies with the vrovisions of the reporting 


statute. Aopellee has ignored these statutory and judicial 
authorities. In fact, appellee appears to urge the removal of 
the burden of enforcement of the reporters sexeuke from the 
shoul@ers of the District Court, and the placing of this burden 
on counsel who has been appointed after trial to veoresent an 
indigent defendant on appeal. Anrpellant contends |that this 
erovosition, in addition to contradicting Poole v! United States, 
102 U. S. Avp. D.C. 71, 259 F.2d 396 (D.C. Cir. 1957), offends 
the spirit of Hardy v.- United States, 375 U. S. 277 (1964). 

The Hardy case requires that counsel aopointed by| the Court of 
Avpeals co revresent ar indigent defendant, who was not counsel 


at trial, be furnished an entire transcript of the trial Dro- 


ceedings in order to fulfill his duty of adequate representation. 


This ruling was based on the fact that counsel appointed to 


arvvecl 1s obviously 


at the trial, and should ve 


representstion the Gefendant on aopeal. Aopellant cor tends 
Llate counsel the right to rely on a 

certified transcri> un@er the circumstances of the instant cese 
woule seriously erode che princivle of the Hardy case. 

II. | UNDER THE CIRCUMSTANCES OF THIS CASE, THE 
DELIVERY OF THE ALLEN CHARGE PRIOR TO THE ANNOUNCEMENT BY THE 
JURY THAT TESY WERE DERDLOCKED WAS AN ABUSE OF DISCRETION WHICH 
PREJUDICED 3PPELLANT'S RIGHTS TO A FAIR TRIAL AND TRIAL BY JURY. 

Acpellee has failed to answer on 2 reasoned basis 
appellant's contention that the giving of the Allen charge was 
prejudicial under the circunstences of this case. Authorities 
are cited, put reasons are snitted. Appellee fails to discuss 
the fact that just @ short neriod before the Allen charge was 
@elivereé the jury had requested to hear again the testimony of 
two purported eye-witnesses to the offenses charged against the 
Gefendant. The thrust of anpellee's vosition on this point is 
that the delivery of the ALlen charge is justified at any time 
@uring the jury's deliberations. Arpellant urges this Court to 


follow the learning of Moore v. United States, 120 U. S. App. 


D. C. 203, 345 P.26 97 (D. C. Cir. 1965). and take a more 


cautious anproach. "“(S]ince the (Aller) charge is notentially 


coercive, its content and manner >of use Ceserve |scrutiny"”, 345 
| 


F.2d at 93. 


After failing to discuss the merits >2f aopellarnt's 
| 


argument within the context of this cese, epnellee goes on to 


contend that the Allen charge is less orejudiciai when it is 


Gelivere@ before the jury has announced that it is Geadlocked, 


than after such announcement (Brief for Appellee, footnote 11). 
; , A 
Avpellant contends that this argument is fallacious. 
When @ jury ennounces thet it is deadlocked, the jurors 


admit that they have exhausted their efforts to jreach a reasoned 
| 


unanimous verdict. In this situation, it can be) argued that 
the jury is looking to the judge for help to tell them what to 
¢o next. In this view, it can be argued that a Suppleaentary 


instruction fro. the judge >zroviding guidance to} the jury is 


proper at this time. 


But, where the jury has not indicated deadlock, It 
| 


must be assumed that they are exercising their essential func- 
| 


. ° | . . 
tion of reasoning among themselves to reach e uneni.ous verdict. 


When, as in this case, the jury has been deliberating for a 


| 
relatively short length of time, and they have just recently 


asked to see the testimony 2 certain witnesses, it can be 
coneluded that the jurors are still struggling to 
gh the orocess of intra-jury 
persuasion. There >2robably existed at this voint two points 
of view, each bein hallenged by the other side in an effort 
to reach a correct unanimous verdict. 

The reesoring >rocess inherent in the jury system is 
seriously eroded when the judge, with all his influence, intrudes 
inte this reesoning orocess and attaches significance to the 
numerical division the jury. The jury is distracted from 
their effort to reach 2 correct reasoned verdict, and become 
concerned with the judge's desire for a verdict and with the 
sigr.ificence of the fact that a numerical majority believes a 
certain way. 

that the "manner of use" of this 
“potentially coercive" charge, if it is to be sanctioned at all, 
should be confined to those situations where the jury is clearly 


Geadlocked, erd obviously require further guidance from the 


judge. Ics use should not be extended to a case like this, 


where there is great danger that the charge will distort the 


reasoning process of the jury. 


fxs 
| 


III. THE TRIAL JUDGE'S INSTRUCTION TO MINORITY 
JURORS TO DISTRUST THEIR OWN VIEWS WAS A PRSJUDICIAL EXPANSION 
OF THE CHARGE APPROVED IN ALLEN v. UNITED STATES. | 


In attemoting to discinjuish Green v. United States, 


309 F.2a 852 (Sth Cir. 1962) (Brief for Appellee, footroce 19), 


| 
appellee has not only failed to distinguish the cese, but 


rather, has clearly shown the obvious application of the 
reasoning of the Green case to the case at bac. Appellee 
| 


states that "here the judge did not submit to the! jurors, as 

was done in Green ... the false proposition that the majority 

have better judyment than the minority." (Brief fox Appellee, 

footnote 10). It is instructive to compare the relevant portion 

of the charge in the Green case, supra, with peak portion of 

the charge in the instant case. | 
Green Scott 


It is the duty of the Every juror should listen 
minority to listen to with deference to the 

the argument of the arguments of| the other 
majority with some dis- jurors and with a dis- 
trust of their own judg- trust of his own or her 
ment because the rule is own judgment, if he finds 
that the majority will have the large majority of the 
better judgment than the mere jury takes 2 different 
minority. 309 F.2d at 855. view of the case from that 

which he or ishe takes. 


H. (fru.-6. | 


Appellant contends that the only difference between the charge 


| 
in the Green case and the charge in the instant case is that in 


that the majority will have 


minority is made ex>olicit, while in 


jurors distrust their own judgment. 
to the charge in the Green case is 
charge ir the instant cese: 


tegal rule that the majority 
s have better judgnent chan the 
There is no legal rule that the 
merely because they are in the 
should distrust their own judgmenc. 
instruction leads a jury to believe 
he duty of the dissenting jurors 
ree to the majority's views without 
sion and without the historical 
eee juror to stick to his 
ntious opinions of the case. 309 


5 


. 


Is ct ater Oo 
as She 


sopellant once again urges this Court to heed the 
caution expresecd in Moore v- United States, supra, that "since 


the (Allen) charge is potentially coercive, its content and 


nanner of use deserve scrutiny" 345 F.2a at 98. Anpellant 


urges this Court to follow the reasoning of the Green case ard 
hold that zhe imolicit proposition that the majority has better 
judgment then the minority, which is contained in the admonition 
to minority jurors to distrust their own judgment, is a >re- 


judicial exvansior of the original charge approved in Allen v. 


United States, 154 U. S. 492 (1896). The toleration extended 


eee | eetee 
to a similiar expansion of the Alien charge in Fulwood v. United 
| 


States, U. S. Aop. D. C. 369 F.28 960 (D. C. Cir. 
2/ ! 


1967) should be withdrawn. 


2/ 


It is interesting to note that the District Judge in the 
instant case, Judge Walsh, delivered the Allen charge 
objected to in the Fulwood case. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


Charles Scott, 
Appellant 


Ve 
Unites States of America, 
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PETITION FOR REHEARING EN BANC 
On May 7, 1968 this Court affirmed per curiam the 
decision of the trial court in refusing to grant the appellant's 
motion under 28 U.S.C. §2255 to set asid@e his 1963) conviction. 


This case raises for determination questions of the utmost im- 


portance, not only to this appellant but to others! similarly 


situated. | 


The appellant in his brief raised three points for 


| 
consideration: first, whether an improper charge to the jury 
| 


in a criminal case which was not part of the record in the 


original appeal can be collaterally attacked by 2 28 U.S.C. 


| 
§2255 motion; seconé, whether the Allen charge is in and of 
itself so coercive as to iinority jurors as to deprive appellant 


of his constitutional right to a fair trial ané to a trial by 


thire, whether, decause the Allen charge is so potent a 
charge, it can only be utilized in limited situations, where it 
is ascertained that the jury is deadlocked, and indiscriminate 
use 07 the Allen charge in any other situation deprives the de- 
Fendant of his constitutional right to a fair trial and to a 
trial dy jury. 

Stripped to its essentials the appellant in this case 


asks that this Court overrule its decision in Fulwood v. United 


States, 125 U. S. App. D. C. 183, 369 F.24 960 (1966). It has 


been held in Thompson v. Thompson, 244 F.2d 374 (DiC. Cir. 1957) 
and other decisions of this Court that in order to overrule 
previous decisions the action of the Court of Appeals sitting in 
‘anc is or@inarily re uired. 

In its per curiam opinion the Court did not address 
itself to the 2255 uestion nor did it subject the Allen charge 
to any serious scrutiny, rather the panel stated "to the extent 
appellant urges the invalidity of any and all Allen charges 
un@er any and all circumstances, we regard this broad proposition 
as preclude? not only by our prior decisions nut »y Allen itself." 

The facts of the case have heen previously set forth 
in appellant's brief before this Court. Succinctly the appel- 
lant challenge his conviction under §2255 asserting that the 


charge was not proper. At the outset there is raised the 


threshhold question of whether the charge can be collaterally 
attacked in this type of motion. There are some factual aif- 
ferences of opinion as to whether Court appointed [counsel on 
direct appeal was aware that the Allen charge haa been given. 
There is nothing in the record which would reflect that such a 


charge had been given and it was not until June, 1966 that it 


was finally determined that the charge had been given and counsel 
| 


furnished a transcript of the charge. 
However, at the 2255 hearing before guage Walsh from 
| 
which this appeal was taken Judge “lalsh asserted that the charge 
given by the judge at the appellant's trial eotialnck be collat- 
erally attacked. This proposition is patently expune-ate and 


the Court of Appeals should have so determined. 
The purpose of 28 U.S.C. §2255 is to minimize the 
| 


difficulties encountered in habeas corpus hearings by afford- 
| 


ing the same rights to the accused in another andj more 
| 

convenient forum. United States v. Hayman, 342 U. S$. 205 (1952). 
| 

Accordingly, the principles applicable to habeas corpus petitions 


also apply to motions under 28 U.S.C. §2255. 


The Supreme Court of the United states in Wayley v. 


Johnston, 316 U. S. 101, (1942), set forth guidelines as to the 


kinds of issues that could be raised by habeas corpus petition: 


The issue here (coerced guilty plea) was appropriately 
raised by the habeas corpus petition. The facts relied 
on are Gehors the record and their effect on the judg- 
ment was not open to consideration and review on appeal. 
In such circumstances the use of the writ in the federal 
courts to the constitutional validity of a con- 
viction ime is not restricted to those cases where 
the judgment conviction is void for want of juris- 
Aiction of the trial court to render it. It extends 
also te those exceptional cases where the conviction 

has been in disregard of the constitutional rights of 
the accused, and where the writ is the only effective 
means of preserving his rights. 316 U. S. at 104-105. 


Appellant contends that the Allen charge issue raised 
on this 23 U.S.C. §2255 motion falls within the "exceptional 
circumstances” set forth in the Wayley case, supra, and therefore 
should have been decided on the merits by the District Court. 
irst, the conviction in this case was in disregard 
of appellant's constitutional rights. The giving of the Allen 
charge in this case deprived appellant of a fair trial in 
violation of the Fifth Amendment of the United States Constitution 
and deprived appellant of his right to trial by jury in violation 
of the Sixth Amendment of the United States Constitution. (See 
pp. «* “, infra.) 
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